Respondent has not established that Mr. Cooley had. ever been
disciplined for using profanity, nor has it established that it 'has
ever disciplined other employees for using profanity on the job.  Since
Mr. Bentgen had the final authority to discharge or otherwise discipline
Mr. Cooley for the May 2, 1980 incident concerning the dryer, he had the
opportunity to consider Mr. Cooley's reasons for refusing to light the
dryer before making the decision to discharge him. Mr. Bentgen candidly
conceded that prior to the decision to discharge Mr. Cooley he was made
aware of the method of lighting the dryer by means of burning paper,
yet he opted to discharge him for insubordination and his past record.
Further, while it may be true that Mr. Cooley's grievance and arbitration
(exhibit R-4) was denied and his discharge sustained, that decision is
not binding on me, and since the arbitration decision contains no rationale
or reasons explaining it, I have given it no weight.  The critical
question is whether the preponderance of the evidence adduced in the
Instant proceeding supports a conclusion that the respondent would have
discharged Mr. Cooley In any event by reason of any unprotected activities
alone. After careful review of the record, I conclude and find that the
testimony and evidence adduced in this case does not support a conclusion
that the respondent would have fired Mr. Cooley for the manner in which
he communicated his work refusal to his supervisor.  This is not to say
that as a general rule an employer may never fire a miner for abusive
language and conduct towards a supervisor.  By the same token, a miner
may not insulate himself against such conduct by hiding behind the Act.
However, on_J:jae_j^acti3 of this case, where there is a direct nexus between
the conduct and a right protected under the Act, I simply cannot conclude
that the discharge was justified.

On the basis of the foregoing findings and conclusions, including
a preponderance of all of the credible evidence and testimony of record
In this proceeding, I conclude and find that complainant John Cooley was
unlawfully discriminated against and discharged by the respondent for
engaging in activity protected under section 105 (c) of the Act, and the
complaint of discrimination IS SUSTAINED.

In an Order I issued on February 26, 1982, extending the time for
the filing of posthearing briefs and proposed findings and conclusions, I
requested that the parties include as part of their posthearing briefs
arguments concerning the remedies to be afforded Mr. Cooley in the event he
prevailed In this matter. MSHA has included such proposed remedies as part
of its posthearing submissions, but the respondent has not.  Since the record
reflects that MSHA filed its brief with me a month or so prior to the
respondent, and served a copy on the respondent, I assume that respondent's
counsel had an opportunity to review the proposed remedies.  Since respondent
has not commented on it, I assume further that it does not disagree with
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